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Introduction to the paper and background: 

Equality is a basic and legitimate expectation of every individual. However, no two people start 

their life at the same point. Human life, qualities, capabilities and experiences differ across the 

spectrum making the guarantee of equality is highly complicated promise to keep. Persons with 

disability are at the receiving end of many forms of direct and indirect discrimination. The 

direct discrimination is easier to remedy as it is more pronounced and noticeable. However, the 

indirect discrimination stems from the lack of compatibility of the existing systems and 

structures with the specific conditions and needs of persons with disability. This form of 

discrimination is covert and disguised as a modern and protectionist face of the society.  

The desire to lay a protective ground for the class of people who are perceived to be in need of 

care creates stereotypes which are legitimately perpetuated over time. For instance, the need to 

appoint guardians for persons with mental deficiencies and the continued presence of the 

guardian in the life of the ward throughout their adulthood due to the perceived inability to 

make rational decisions affecting the ward’s life, creates a presumption that such persons are 

pathologically incapable of making decisions for themselves. As time passes, the same 

stereotypes become barriers to the accessibility for the persons it was meant to protect.  

The background of this research piece is the systemic and structural denial of access to a set of 

opportunities to persons with disability. This denial is based on a multitude of presumptions 

such as a presumption of inability to exercise discretion and requisite skill involved in the trade. 

At this juncture, it is pertinent to mention the famous lines of Ms. Eleanor Roosevelt,  

“Where, after all, do universal human rights begin? In small places, close to home, so close 

and so small that they cannot be seen on any map of the world. Yet they are the world of the 



 

individual person: the neighbourhood he lives in; the school or college he attends; the factory, 

farm or office where he works. Such are the places where every man, woman and child seeks 

equal justice, equal opportunity, equal dignity without discrimination. Unless these rights have 

meaning there, they have little meaning anywhere. Without concerted citizen action to uphold 

them close to home, we shall look in vain for progress in the larger world.” 

The backdrop of this piece is going to be the constant tussle between formal equality and the 

shortcomings of formal equality which require measures of substantive equality. In order to 

proceed on the practicality of these concepts, I will start by laying the conceptual foundation 

of these principles.  

Formal Equality:  

Formal equality espouses equality of treatment and equal protection of laws. It focuses on 

creating a level playing field for able bodied and disabled alike. The formal model of equality 

is encapsulated in the prohibition of direct discrimination and also in the concept of ‘equal 

protection of the law’ in the Constitution of India.1 Therefore formal equality serves its distinct 

purposes in protecting human rights. Nonetheless, a formal equality framework has many 

limitations associated with it, particularly when applied to disability rights.  

A formal conception of equality results in the enactment of bald non-discrimination 

proscriptions that do not take account of individual or contextual differences between 

marginalised and socially privileged groups. Creating neutrality in the arena is particularly 

problematic in the disability context as it thwarts the equality reform agenda for disabled 

people, whose differences are varied and multifaceted and must be taken into account in order 

to engender true equality.2  Of course, sometimes disabled people will require merely the same 

measures and the same treatment as everyone else. Sometimes, this will not be the case and, in 

such instances, application of the formal model alone does not address inequalities. Formal 

Equality principle contains no procedural mechanism for prohibiting indirect discrimination, 

accommodating the needs of persons with disabilities or permitting measures such as positive 

action. 

 
1 Article 14, Indian Constitution 
2 Andrea Broderick, The Long and Winding Road to Equality  and Inclusion for Persons with Disabilities The 
United Nations Convention on the Rights of Persons with Disabilities, School of Human Rights Research Series, 
Volume 74, ISBN 978-1-78068-358-4. 



 

Substantive Equality: 

The UN Committee on Economic Social and Cultural Rights (UNCESCR) highlights the fact 

that substantive equality is concerned ‘with the effects of laws, policies and practices and with 

ensuring that they do not maintain, but rather alleviate, the inherent disadvantage that particular 

groups’ experience.’3 In other words, it looks to the systematically discriminatory effects of a 

facially neutral rule. By emphasising the effects of a particular rule, substantive equality 

includes within its remit instances of indirect discrimination, 4  something that is vital in 

uncovering covert forms of discrimination against people with disabilities.  

How the formal model of equality fails in India 

In India, the Constitution guarantees equality to everyone. However, as we have seen the 

concept of equality is contextual and has to be tailored according to the differences in the people 

who seek equality before the law. Similarly, when it comes to the persons with disability, the 

law guarantees certain basic rights to them. When it comes to the opportunities which require 

infrastructural and system alterations to improve accessibility, the law is seen to be gapingly 

silent.  

Entrepreneurship amongst persons with disability: 

 The examples of persons with disability organising themselves and creating an enterprise are 

very few. The reason for this can very easily be stated as the lack of interest or the lack of skill 

amongst the persons with some form of disability. However, the stark absence of such people 

from specific professions must generate suspicion amongst the social and legal circles. The 

reasons it still does not generate the suspicion is because of the belief that absence of persons 

with disability from public spaces is justified and in their best interest. This belief keeps us 

from questioning if the lack of skills and subsequent lack of presence in enterprise is out of 

choice or out of our inability to create access for the persons with disability.  

It is not entirely accurate to state that there has been no enabling scheme or provision made by 

the government. The government has started the skill India program which caters to generation 

 
3 UNCESCR, General Comment 16 (2005) on the equal right of men and women to the enjoyment of all economic, 
social and cultural rights (Article 3 of the ICESCR), adopted at the thirty-fourth session of the Committee, Geneva, 
25 April-13 May 2005, UN Doc. E/C.12/2005/4 para. 7. 
4 See the comments of M.V. Liisberg, Disability and Employment: A Contemporary Disability Human Rights 
Approach Applied to Danish, Swedish and EU Law and Policy (Intersentia Publishers, The Netherlands, 2011), 
at pages 28/29. 



 

of skills amongst persons with disability. While the skill India Program envisages a Skill 

Council for persons with disability, it still deals predominantly with cultivating employability 

and not entrepreneurship.5 It is the argument of the authors that one of the reasons for the 

absence of this inclination among persons with disability is the failure to impart a commercial 

acumen amongst members of this community specifically. The persons with disability will 

always be systemically discriminated against if they are not equipped with this essential 

knowledge.  

The edifice of any start up is a strong business and commercial foundation. The community of 

persons with disability is disadvantaged in terms of opportunity when it comes to start ups. A 

study conducted by the OECD6 reveals that there are multiple hurdles in the path to build a 

start-up for persons with disability. While most of them pertain to external infrastructural or 

systemic and structural deficiencies, one of the major psychological deficits is the inability to 

impart commercially informed, dynamic training among the persons with disability.  

Moreover, the Start-up India scheme7 which is meant to pioneer the movement to empower the 

Indian start-ups makes no specific provision for the persons with disability to access the 

benefits of the scheme. This comes as a disappointment since the Department of Empowerment 

of Persons with Disabilities (Divyangjan) which functions under the Ministry of Social Justice 

and Empowerment, hardly provides any means to gain accessibility to funds or loans for start-

ups. Even this department is more focused on skill development for employability rather than 

self-employment.8 

 Drawbacks in the Program: 

While employment is regarded as a fundamental right in the Constitution of India and no 

discrimination is permissible in this respect, the spirit of such a right is vested in the ability to 

create employment opportunities for oneself and the community as well. The significance of 

self-employment is immense. It is the fruit of the efforts which only the able-bodied have 

historically undertaken to bear. The cultural indentation and silently pervasive practice of self-

 
5 See http://www.scpwd.in/ (Skill India Page)  
6  John Kitching Kingston University, ENTREPRENEURSHIP AND SELF-EMPLOYMENT BY PEOPLE 
WITH DISABILITIES 2014 (https://www.oecd.org/cfe/leed/background-report-people-disabilities.pdf ) 
7 See https://www.startupindia.gov.in/pdffile.php (Start-up India) 
8  See http://disabilityaffairs.gov.in/content/employment_generation.php 



 

employment being appropriated by the so called able bodied has relegated the persons with 

disability at the back seat of entrepreneurial initiatives.  

Section 19 of the Rights of Persons with Disabilities Act, 2016 states that “(1) The appropriate 

Government shall formulate schemes and programmes including provision of loans at 

concessional rates to facilitate and support employment of persons with disabilities especially 

for their vocational training and self-employment. (2) The schemes and programmes referred 

to in sub-section (1) shall provide for— (a) inclusion of person with disability in all mainstream 

formal and non-formal vocational and skill training schemes and programmes; (b) to ensure 

that a person with disability has adequate support and facilities to avail specific training; (c) 

exclusive skill training programmes for persons with disabilities with active links with the 

market, for those with developmental, intellectual, multiple disabilities and autism; (d) loans 

at concessional rates including that of microcredit; (e) marketing the products made by persons 

with disabilities; and (f ) maintenance of disaggregated data on the progress made in the skill 

training and self-employment, including persons with disabilities.” 

Further Section 47 touches upon the need for capacity building programs to be undertaken by 

the state, the true significance of which is understood only when we have a closer look at the 

various start-up schemes initiated by the Government. 

There are a lot of steps to begin a start-up. If we start enlisting them, we realise the barriers that 

exist for the persons with disability at every step of the law.  

For instance: The first step in a start-up project is the ideation or the thought of a successful 

business. One can only imagine oneself doing a particular thing, with proper motivation, 

guidance and an inspiration to ignite those ideas. However, the lack of these factors can lead 

to a scenario where there is a presumption that the usual and peculiar disadvantages of a 

disabled person preclude him/her from even conceiving the idea of a start-up. The lack of 

exposure and lack of support to such ideas amongst the disabled community might also lead to 

discarding the thought of a start-up in the first place.  

For those who persevere through this phase, the journey is not easy. The steps to a start-up 

have to pass through the stages of generating capital, generating a network of employees and 

consumers of product or service, publicity and marketing and finally, when ensuring the 

business itself stands the test of competition and endures the various forces of the market.  



 

These stages require specific consideration if they have to become stepping stones for the 

persons with disability without being construed as hurdles. Only then can one ensure that the 

access to opportunity of becoming an entrepreneur is not hindered by one’s disability.  

Reimagining Equality: 

The drawback of the current model of equality which is envisaged for the benefit of persons 

with disability is that it does not account for equality of result. The efforts and resources 

invested in the policies for the persons with disability do not take into consideration the lack 

of results and impact of those policies. The objective of fostering ‘Equality’ is to ensure 

equality of opportunity i.e to ensure removal of legal, institutional and societal barriers to 

access all opportunities available to human beings. On the other hand, the objective of ‘equality 

of result’ can be contrasted with the concept of equality of opportunity. Equality of results 

means that each person, by virtue of his/her inherent equal worth and dignity, is entitled to 

certain minimum rights (particularly economic and social rights) regardless of his/her 

contribution or capacity to contribute as opposed to the equal opportunities framework, in 

which individual merit plays an integral role.  

Hence in order to ensure that the result reflect the benevolence and vision of legislation, the 

inherent causes for drawbacks in the realisation of rights and achievement of equality in reslt 

has to be carefully assessed.  

The lack of enterprise tracing back to educational set-up: 

The educational set up of the country contributes to the ability of people to make career 

decisions. To elucidate, enterprise related skills include the ability to: respond positively to 

change; be creative and innovative; understand risk and reward; be able to solve problems; 

communicate effectively; work as a member of a team; use initiative; take the lead as the 

occasion demands; be confident; develop generic and specific employability skills, including 

self-management, business and customer awareness, and application of numeracy and 

information technology; engage in relevant work experience; acquire knowledge about chosen 

job/career; and develop positive attitudes to work.  

To envisage a business idea, a basic commercial acumen is essential. If the commercial acumen 

required to imagine one conducting commercial business transactions is absent, policies like 

start-up India will be a colossal failure. The remedy to lack of enterprise and self-employment 

is not more funding but better structurally enabling mechanisms.  



 

Even amongst the programs, the skill India program is specifically tailored for persons with 

disability. The fact that self-employment is not considered to be an equally important cause for 

the disabled community and remains something that the able-bodied are systemically entitled 

to under programs such as the start-up India program, shows the pre-conceived notions 

harboured by policy makers.  

Clark and Gottfredson9 describe corporate learning agility or corporate acumen as constant 

awareness and adaptation to the opportunities and threats inherent in business trends and 

dislocations. They note that learning responsiveness is shaped by a leader’s assumptions about 

the effects of market forces on employees’ learning habits. 

In fact, it is argued that10 universities must meet the needs of students requiring different and 

more specialized areas of knowledge, a situation that often requires interdisciplinary curricula 

and better communication and articulation among courses. Based on the arguments in Clark 

and Gottfredson and the numerous references to business acumen in learning organization 

articles from 1995 to 2012, it would appear that business acumen is a much-needed skill for 

learning leaders that should be addressed in their university coursework. 

The Office for Standards in Education in UK has prepared a comprehensive report on the 

Promoting enterprise in vocational courses for 16–19-year-old students in colleges11 whereby 

a comprehensive set of recommendations were proposed. The good practice report presents the 

key factors in the successful promotion of enterprise-related skills and entrepreneurial 

capability in 15 high-performing colleges. It explores the strengths of curriculum provision and 

leadership and management that result in the successful development of students’ enterprise-

related skills and entrepreneurial capability. 

1. It was recommended that the Dept. of Business, Innovation and Skill must ensure that 

colleges provide a minimum entitlement for all students to develop their enterprise-

related skills so that on completion of their courses they have not only gained formal 

 
9 Clark, T. R., & Gottfredson, C. A. (2008). In search of learning agility. TRCLARK, LLC. Retrieved 
from http://www.elearningguild.com/publications/index.cfm?id=17&selection=doc.1054 
10 Ward Oda, Caroline (2014) "Learning Leaders Require Business Acumen: Instructional Design Professionals 
at the Corporate Leadership Table," Academic Leadership Journal in Student Research: Vol. 2 , Article 9. 
Available at: https://scholars.fhsu.edu/aljsr/vol2/iss1/9  
11 Promoting enterprise in vocational courses for 16–19-year-old students in colleges, A Good Practice Report 
available at: https://assets.publishing.service.gov.uk/.../Promoting_enterprise_in_vocational_course 

 



 

qualifications but have also developed skills that will enhance their employment or self-

employment prospects. 

2. Confederation of British Industry, Sector Skills Councils, local enterprise partnerships 

and other employer organisations should: 

• be more active in their support for, and involvement in, the work of further 

education and other colleges in promoting enterprise-related skills and 

entrepreneurial capability in young people in the 16–19 age group, in order to 

enhance their employment or self-employment prospects.  

The Report reached the conclusion after thorough research that the universities which were 

able to recognise the importance of entrepreneurial skill training and the deploy professionals 

who are capable of orienting the young minds towards a commercially prudent and enterprise  

based direction, have been able to successfully produce young entrepreneurs who have created 

novel models of enterprise. It needs to be noted that enterprise is not just about business. 

There are additional skills relating to risk-analysis and leadership which are extremely 

crucial for persons with disability to be aware of. It is important to create space for 

leaders from the disabled community so that they can reclaim their rightful and 

legitimate place in the process of policy making and policy changes.  

Further, In Article 27 the United Nations Convention on the Rights of Persons with Disabilities 

(CRPD) “recognizes the right of persons with disabilities to work, on an equal basis with 

others; this includes the opportunity to gain a living by work freely chosen or accepted in a 

labour market and work environment that is open, inclusive and accessible to persons with 

disabilities”.12  Furthermore, the CRPD prohibits all forms of employment discrimination, 

promotes access to vocational training, promotes opportunities for self-employment, and calls 

for reasonable accommodation in the workplace, among other provisions. 

Hence, in order to create capacity, the orientation towards enterprise should begin at a nascent 

stage. This involves a major overhaul in the educational framework of the country. I understand 

that the educational set up of the country is not favourable to vocational training. However, the 

dolling out of opportunities happens on an unequal metric which is wholly appropriated by the 

able-bodied. The perspective of the world is provided by people who stand on very able 

 
12 Article 27, UNCRPD available at https://www.un.org/development/desa/disabilities/convention-on-the-rights-
of-persons-with-disabilities/article-27-work-and-employment.html  



 

shoulders of persons in need of care and those who are disabled. Their contribution to the 

society and the labour force is often neglected because of their inability to organise and 

demand. In order to remedy these issues that the system is plagued with, reforming the system 

as it stands today is a small price to pay.  

Legal Capacity and its relationship with employment rates: 

The concept of legal capacity is closely linked to the employment of persons with disability 

and their participation in the labour market. Responses to an International Labour Organization 

(ILO) survey in 2003 showed that 16 of the 111 countries and territories responding had no 

data at all on employment in relation to disability.13 In many countries, a significant proportion 

of people works in the informal economy, and so do not appear in all labour market statistics. 

Nor are they covered by employment legislation. Data from several countries show that 

employment rates for people with disabilities are below that of the overall population with the 

employment ratio varying from lows of 30% in South Africa and 38% in Japan to highs of 81% 

in Switzerland and 92% in Malawi.14 

The right to legal capacity is pivotal part of the right to independent living and autonomy. In 

order to be employable, the person needs a skill set or access to education. However, a large 

aspect of employability is the manner in which he/she is viewed in society. If persons with 

disability are not given complete personhood and presumed to always be in need of care, the 

access to jobs become tough.  

Depending on the legal system, adults can lose their legal capacity on a legally-prescribed 

determination that they are not capable of making a particular decision, or indeed all decisions, 

related to their personal care, health care or property/finances; or that some form of substitute 

decision making is required to protect their personal interests or to prevent them from undue 

risk of harm to themselves or others (sometimes agents or representatives are authorized to 

make this determination on an informal basis).  

When this happens people can be placed under some form of guardianship or some other 

substitute decision making arrangement. Article 12 calls for an end to such laws where they 

provide for this determination on the basis of disability, and where they do not provide people 

 
13  The employment situation of people with disabilities: towards improved statistical information. Geneva, 
International Labour Organization, 2007.  
14  Disabilities World Report 2011 by WHO available at: 
https://www.who.int/disabilities/world_report/2011/chapter8.pdf   



 

with disabilities access to supports and reasonable accommodations to exercise their legal 

capacity. Even if the placement of person with disability in care facility does not happen in an 

overt and institutionalised manner, it happens in many covert ways such as the restraining 

disabled members of one’s family from conducting their daily chores or managing their 

personal accounts. While the intention for the same may depend on a wide spectrum of reasons 

ranging from protectionism to blatant discrimination, it leads to pervasive influence on the 

ability of the person with disability to enjoy  an independent life or even experience complete 

personhood.  

In a report by the Institute of Research and Development on Inclusion and Society15, it was 

pertinently stated that “For most people, the act of having their legal capacity recognized by 

others is not usually a conscious procedure or administrative affair. It does not usually take 

place in the courts. It is a culturally-based ascription and often an unconscious one. Social and 

scientific codes of ‘normal’ human development have evolved for communication, mental 

capacity, physical mobility and agility, although throughout history these have been based on 

assumptions about disability, race, gender, sexual orientation and other grounds. These codes, 

often discriminatory, are used as a kind of lens in society for recognizing ‘persons’ – by 

doctors, bankers, employers, etc. These often unwritten codes enable one party to a legally 

regulated relationship to affirm that an individual who appears before them to give informed 

consent, or apply for a loan, or sign an employment contract – is indeed a person to whom 

legal rights and obligations can attach in entering this relationship.” 

Guaranteeing the dignity of risk for persons with disability:  

An off shoot of the argument on denial of legal capacity, is an argument which seeks to interpret 

the relevance of the dignity of risk for person with disability. The crux of the dignity of risk is 

explained as follows: 

“While enabling all persons with disabilities to live, go to school, work, and spend leisure time 

in community settings, we must place greater emphasis on developing self-determination. We 

should assist a person to become capable of meaningfully choosing for himself among those 

 
15 Institute of Research and Development on Inclusion and Society, The Right to Legal Capacity under the UN 
Convention on the Rights of Persons with Disabilities: Key Concepts and Directions from Law Reform available 
at https://irisinstitute.ca/wp-content/uploads/sites/2/2016/07/The-right-to-legal-capacity-under-the-un-
convention_cr.pdf  



 

normative options that are considered moral and those that are not. If a person is capable of 

meaningful choice, he must also risk the consequences.”16 

In a now classic article, Perske17 identified a vital connection between choice, risk, and dignity. 

People without disabilities, Perske noted, are faced with many decisions that involve some 

degree of physical or emotional risk. To deny the right to make choices in an effort to protect 

the person with disabilities from risk, he argued, is to diminish their human dignity. It is also 

argued18 eloquently for the rights of persons with disabilities, including their right to choice 

and risk. Freedom to make choices, even choices that may result in harm, is a freedom that 

most people cherish. Freedom of choice is one of the highest American ideals. Why then, 

should we hold a different set of ideals and values for people with disabilities? 

Hence even empirical research suggests the reasons for occupational failure among young 

adults with disabilities are that few individuals fail to secure or lose jobs because of inability 

to perform required tasks. Rather, failure has been linked to lack of appropriate decision-

making skills related to the job and inability to adjust to work situations19 reported that the 

ability to identify problems, identify possible alternatives, and select the best alternative are 

competencies used by employers to define employability. 

Solution and Concluding Remarks: 

The benefits of inculcating commercial, leadership and self-determination skills have provided 

many innovative solutions and models of empowerment for the persons with disability. One of 

them can be a Community Interest Company which are limited companies with special 

additional features, created for use by people who want to conduct a business or other activity 

for community benefit, and not purely for private advantage. They have the potential to 

strengthen the community and allow for a culture of integrated development.  

Another model worth implementing and testing is the model of integrated education for the 

blind students.20 The true objectives of integrated education are to: 

 
16  W. Wolfensberger & H. Zauha (Eds.), Citizen advocacy and protective services for the impaired and 
handicapped Pg 149-161. 
17 Perske, R. (1972). The dignity of risk. In W. Wolfensberger (Ed.), Normalization, Pg 194-200. 
18 Blatt, B. (1987). The community imperative and human values.In R.F.Antonak & J. A. Mulick (Eds.),Transition 
in mental retardation:The community imperative revisited, Pg. 236-247 
19 Benz, M., & Halpern, M. (1987). Transition services for secondary students with mild disabilities: A statewide 
perspective.ExceptionalChildren, 53, 507-514. 
20 Integrated Education for the Blind Students https://www.ncbi.nlm.nih.gov/pmc/articles/PMC1706061/  



 

• Provide the same opportunities and educational experiences for blind children as those 

provided for sighted children 

• Allow blind children – and their families, neighbours, and friends – to interact socially 

in normal situations 

• Change the typical public response to blindness by demonstrating that blind children 

are children first and blind children next 

• Provide a natural basis for adult life experiences so that blind students may take their 

proper places as contributing members in all sectors of society. 

“Integrated education is not simply placing a child in a regular classroom. The child needs 

assistance. Blind children can easily assimilate more than 80% of teaching and experience in 

the regular classroom if they are provided with the correct material in the correct form at 

the correct time. Therefore, development of the right educational environment will make 

integration of blind children a reality.”21 

The success stories of persons with disability are corroborated with the undertone of 

acknowledging how many barriers those people have to face.22 Their success stories remain a 

reminder of how tough it is for persons with disability to access opportunities. Our aim must 

be to create a society where the stories of success become special by the path-breaking nature 

of achievement and not due to the number of hurdles they have surpassed.  

Moreover, the Indian Courts have also recognised that reformation in education has a huge role 

to play in improving the access to various fields of education and career for person with visual 

and other disabilities.23 Hence, the equality that we envision for the persons with disability is 

not just substantive but transformative in nature involving participation from the interested 

community members and stakeholders in reformation of existing structures.  

 

 
21 Integrated Education for the Blind Students https://www.ncbi.nlm.nih.gov/pmc/articles/PMC1706061/  
22 https://www.thebetterindia.com/16449/famous-indians-with-disability/  
23 Kartik Sawhney vs Union Of India, W.P.(C) 7964/2012.  


